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In the Court of Appeals of the District of Columbia. 


Consumers’ Brewing Company, a Corporation, Appel-') 

lant, | 

vs. | 

Addie M. Bush, Committee, &c. J 


No. 1152, 


a Supreme Court of the District of Columbia. 


In re Henry Bush, Alleged Lunatic. 


Consumers’ Brewing Company, Intervening" 

Petitioner, 


vs. 

Addie M. Bush, Committee and Executrix 
of the Estate of Henry Bush, Deceased, 
Respondent. 


VNo. 15641. 


Equity. 


United States of America, 
District of Columbia, 


ss: 


Be it remembered that in the supreme court of the District of 
Columbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: 


1 Petition of Consumers’ Brewing Company to Intervene. 

Filed March 29, 1899. 

In the Supreme Court of the District of Columbia, Holding a Special 

Term in Equity. 

In the Matter of the Alleged Lunacy of Henry Bush. Equity. 

No. 15641. 

The petition of the Consumers’ Brewing Company (a corporation), 
located and doing business in Rosslyn, Va., respectfully represents : 

1. That the petitioner is engaged in brewing, manufacturing, and 
the sale of lager beer. 

2. That the said Henry Bush is a lunatic, having been duly ad¬ 
judged non compos mentis by the finding of a marshal’s jury, acting 
under a writ de lunatico inquirendo, issued from this honorable court 
in the month of June, A. D. 1894; that the findings of said jury 
were subsequently affirmed by this honorable court on the fourth 
(4th) day of October, A. D. 1894, and on the same day Addie M. 
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Bush, the wife of the said Henry Bush, was duly appointed a com¬ 
mittee to manage the estate and person of the said Henry Bush, 
the said Addie M. Bush being a citizen of the United States and a 
resident of the District of Columbia. 

3. That the said Henry Bush is now and has been for several 
years last past confined in Mount Hope asylum, an institution for 
the insane, located near the city of Baltimore, in the State of Mary¬ 
land ; that the said Henry Bush prior to being adjudged of un¬ 
sound mind and memory conducted a saloon in this city at num¬ 
ber 421 Tenth (10th) street northwest. 

2 4. That the said Addie M. Bush, as such committee, con¬ 
tinued the said saloon business heretofore conducted and 

managed by the said Henry Bush, and does so now conduct the 
said business at the place as aforesaid; that your petitioner at 
divers times furnished goods to the said Henry Bush, by his com¬ 
mittee, Addie M. Bush, for sale at said saloon number 421 Tenth 
(10th) street northwest, and that by reason of said sale there is now 
due and owing to your petitioner the full sum of two hundred and 
thirty dollars ($230.00), an itemized statement of which is hereto 
annexed and marked “ Exhibit A ” and made a part hereof; that 
the payment for said sum so due has often been requested from the 
said Addie M. Bush, but the same has been refused and has never 
been paid, in whole or in part, notwithstanding the fact that the 
said committee has assets in her possession which is the property 
of the said Henry Bush, which will be seen by the auditor’s report 
filed herein on the 12th day of November, 1896, which said report 
and all papers in this cause arq prayed to be considered herewith 
and made a part hereof. 

5. That under authority of this court the said committee recently 
borrowed the sum of fifteen hundred dollars ($1,500), none of which 
was applied towards the paying off of the indebtedness due your 
petitioner, although the same is overdue; and the said Addie M. 
Bush says that she is unable to provide for her husband and family 
and pay the claim of your petitioner. Petitioner avers that the 
gross receipts and profits made from the sale of the goods supplied 
to the said committee have been used for the support of herself and 
the said Henry Bush and in other ways unknown to your peti¬ 
tioner without first deducting the charge and cost of said 

3 supplies; that the petitioner has supplied the goods in large 
amounts and has thereby provided the means of support of 

the said Henry Bush and his family; the petitioner alleges the re¬ 
fusal of said committee to be in fraud of its rights. 

6. Your petitioner believes that the said committee does not 
intend to pay for the goods sold to the said Henry Bush bv his 
committee, as the said Addie M. Bush claims that she is not making 
sufficient profits from the said saloon business after deducting the 
expenses, but, as shown by the report of said committee, filed in 
equity cause 15641, she lias sufficient funds in her possession to pay 
all merchandise creditors of the said Henry Bush without the sale 
of said business; that if the claim as to the insolvency of said estate 
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be true, your petitioner believes it is the result of the mismanage" 
ment on the part of the committee, for the saloon is well located, 
being in the very centre of the city, and has yielded a large revenue 
for a number of years, which was sufficient to pay all the expenses 
of running the same, including the care of the said Henry Bush 
and his family, and your petitioner believes, and so avers, that if 
the same had been properly, diligently, and carefully managed that 
there would be no reason for the sale of said business, which is the 
most profitable part of the estate of the said Henry Bush ; that the 
said Henry Bush is now confined at said asylum, and could be con¬ 
fined and in some other asylum less expensive, and the expenses of 
the said saloon could be reduced, so that said business would pay 
for the merchandise bought and furnished, as well as the expenses 
of the said Henry Bush and his family. 

7. That no report has been filed by the said committee, 

4 Addie M. Bush, since the one hereinbefore referred to, show¬ 
ing her management of the business and estate of the said 

Henry Bush. 

Your petitioner is informed, believes, and avers that the said 
Addie M. Bush has recently disposed of the said saloon, its. good 
will and license, stock, and fixtures of the said Henry Bush, at No. 
421 Tenth street northwest, in the city of Washington, District of 
Columbia; and your petitioner alleges that the money received in 
payment for the same will be dissipated or squandered unless this 
court takes possession and makes distribution thereof. 

The premises considered, your petitioner therefore prays: 

1. That it be made a party to this cause and given such affirma¬ 
tive relief in the premises as may be necessary. 

2. That the writ of subpoena issue to the said Addie M. Bush, 
committee for the said Henry Bush, requiring her to answer the ex¬ 
igencies of this petition. 

3. And such other and further relief as the exigencies of this 
cause mav require. 

CONSUMERS’ BREWING CO. 

ABE KING, 

Secretary and Treasurer. 

T. J. RYAN, 

SoVr for Petitioner. 

City of Washington, ) 

District of Columbia , j 

I, Abe King, upon oath depose and say that I have read the fore¬ 
going petition by me subscribed, and know the contents thereof, 
and the facts and things therein stated upon my own per- 

5 sonal knowledge are true, and that the facts therein stated 
upon information and belief I believe to be true. 

ABE KING. 
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Subscribed and sworn to before me this 29th day of March, A. D. 
1899. 

J. R. YOUNG, Clerk, 

By H. P. GATLEY, Ass’t Clerk . 
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Consumers’ Brewing Co. of Rosslyn, Va. 

Rosslyn, Va., March 14, 


1899. 


Sold to Mrs. A. M. Bush: 
1898. 


May 2. 

2/4 1 

bbls. 

beer, @ 6.00 per bbl. 

3 00 

12. 

3/2 

44 

44 

44 

9 00 

14. 

2/2, 2/4 

u 

44 

44 

9 00 

16. 

2/2 

u 

u 

44 

6 00 

17. 

3/4 

a 

a 

44 

4 50 

19. 

3/2 

a 

a 

44 

9 00 

21. 

3/2 

u 

u 

44 

9 00 

24. 

3/2 

a 

(4 

44 

9 00 

25. 

2/2 

u 

44 

44 

6 00 

26. 

3/2 

u 

44 

44 

9 00 

28. 

4/2 

a 

44 

44 

.... 12 00 

30. 

1/2 

a 

44 

4 ; 

3 00 

31. 

2/2 

a 

44 

44 

6 00 

June 2. 

2/2 

44 

44 

44 

6 00 

4. 

1/2,1/4 

a 

44 

44 

4 50 

6. 

1/2 

a 

44 

44 

3 00 

8. 

1/2 

a 

44 

44 

• • • • • • • 

3 00 

9. 

1/2,1/4 

a 

44 

44 

4 50 

11. 

1/2,2/4 

u 

44 

44 

6 00 

13. 

1/2 

a 

44 

44 

3 00 

14. 

2/2, 1/8 

a 

44 

44 

6 75 

16. 

2/2, 1/8 

a 

44 

44 

6 75 

18. 

7 

1/2,1/4 

a 

44 

44 

4 50 

June 21. 

1 / 2 bbls. beer, @ 6.00 per bbl. 

3 00 

23. 

1/2 

u 

44 

44 

3 00 

24. 

1/2, 2/8 

a 

44 

44 

4 50 

25. 

1/2,1/4,1/8 

a 

44 

44 

5 25 

28. 

1/2, 2/8 

a 

44 

44 

4 50 

29. 

1/2 

a 

44 

44 

3 00 

30. 

3/2,2/4 

a 

44 

44 

.... 12 00 

July 1. 

1/2 

a 

44 

44 

3 00 

2. 

1/2,1/4 

« 

44 

44 

4 50 

4. 

2/2,4/4,2/8 

a 

44 

44 

.... 13 50 

6. 

1/2 

a 

44 

44 

3 00 

7. 

1/4,2/8 

a 

44 

44 

3 00 

8. 

1/2, 2/4, 2/8 

u 

44 

44 

7 50 

9. 

2/2,4/4,3/8 

a 

<4 

44 

.... 14 25 

11. 

2/2,1/4,2/8 

a 

44 

44 

9 00 
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12.1/2,1/4 “ « “ 4 50 

13. 1/4,1/8 “ “ “ 2 25 

14. 3/4,2/8 “ “ “ 6 00 

15. 1/2.2/4,3/8 “ “ “ 8 25 

10.2/2,3/4,4/8 “ “ “ 13 50 

18. 4/4,3/8 “ “ “ 8 25 

19.1/2,3/4,2/8 “ “ “ 9 00 

20. 3/4 “ “ “ 4 50 

21. 2/4,2/8 “ “ “ 4 50 

22. 1/2,2/4.1/8 “ “ “ 6 75 

23. 1/2,4/4,3/8 “ “ “ 11 25 

25. 2/4,2/8 “ “ “ 4 50 

26. 1/2, 1/8 “ “ “ . 3 75 

27. 1/2,2/4,2/8 “ “ “ 7 50 

28. 2/4 “ “ “ 3 00 

29. 1/2,2/4,1/8 “ “ “ 6 75 

30. 1/2,3/4,4/8 “ “ “ 10 50 

8 

Aug. 1. 1/2, 1 / 8 bbls. beer, @ 6.00 per bbl. 3 75 

2. 1/4,1/8 “ “ “ 2 25 

3. 1/4,1/8 “ “ “ 2 25 

4. 1/8 “ “ “ 75 

5. 1/8 “ “ “ 75 

11. 1/8 “ “ “ . 75 

Nov. 1. 1/4 “ “ “ 1 50 

362 25 

Less 5% discount. 18 12 

344 13 
Cr. 

June 6. By cash. 344 13 45 38 

28. “ 40 00 

Aug. 2. “ 25 00 

4. “ 75 

5. “ 75 

11. “ 75 

Nov. 1. “ 1 50 

Net balance. 230 00 


344 13 344 13 
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9 Order Making The Consumers’ Brewing Co. a Party. 

Filed March 29, 1899. 

In the Supreme Court of the District of Columbia, Holding a Special 

Term in Equity. 

In the Matter of the Alleged Lunacy of Henry Bush. Equity. 

No. 1564L 

Upon consideration of the motion of the Consumers’ Brewing 
Company (a corporation), through its solicitor, P. J. Ryan, it is by 
the court this 29th day of March, A. D. 1899, ordered, adjudged, 
and decreed that the said Consumers’ Brewing Company be, and it 
is hereby, admitted as a party in the above-entitled cause, and that 
the writ of subpoena issue upon said petition, directed to the said 
Addie M. Bush, committee to the said Henry Bush, requiring her to 
answer the exigencies of said petition. 

w. s. COX, 

Associate Justice. 


10 Petition of Consumers’ Brewing Co. to Revive Proceedings , and 

Suggesting the Death of Henry Bush. 

Filed Mav 14,1901. 

In the Supreme Court of the District of Columbia. 

In re Henry Bush, Alleged Lunatic. 


Consumers’ Brewing Company, Intervening' 

Petitioner, 


vs. 

Addie M. Bush, Committee and Executrix 
of the Estate of Henry Bush, Deceased, 
Respondent. 




J 


No. 15641, Equity 
Docket 87. 


To the supreme court of the District of Columbia, holding an equity 

court: 

The petitioner states as follows : 

1. The petitioner, Consumers’ Brewing Company, is a body cor¬ 
porate under the laws of the State of Virginia, having its principal 
office at Rosslyn, Alexandria county, in said State, and is engaged 
in the manufacture and sale of beer and other malt liquor. 

2. The respondent, Addie M. Bush, is a citizen of the United 
States and resident of the District of Columbia, and is the widow 
of Henry Bush, who departed this life testate on the 3d day of March, 
1900. During the lifetime of the said Henry Bush, to wit, during 
the year 1894, he was in this court duly adjudged to be of unsound 

mind, and thereafter, to wit, on October 4, 1894, the said 
11 Addie M. Bush was by this court appointed committee in 
charge of the person and the estate of the said Henry Bush 
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and qualified as such during the month of November, 1894. Soon 
after the death of the said Henry Bush the respondent was, by this 
court, appointed collector of the goods and chattels of his estate, 
and thereafter, to wit, on October 26, 1900, letters testamentary of 
the personal estate of said Henry Bush, deceased, were issued to the 
respondent, who, under and pursuant to said letters testamentary, 
has duly qualified and is acting as executrix of the last will and 
testament of said Henry Bush. 

3. At and prior to the time when the said Henry Bush was 
adjudged of unsound mind, as aforesaid, he was engaged in busi¬ 
ness in the city of Washington, District of Columbia, as a retail 
liquor dealer, having a license as such under the act of Congress 
approved March 3, 1893, entitled “An act regulating the sale of in¬ 
toxicating liquors in the District of Columbia.” Immediately after 
her appointment as committee as aforesaid the respondent applied 
for and obtained a license under said act of Congress to continue 
and carry on said business in her own name as committee under 
and by virtue of her appointment as such committee, and there¬ 
after, from time to time and from year to year, obtained a renewal 
of such license to her as such committee, and, under the several 
licenses so issued to her aforesaid, the respondent, until March 
28, 1899, or some time thereafter, continued to carry on said 
business. The said business constituted a part of the personal 
estate of the said Henry Bush so committed to the charge 
of the respondent, as aforesaid, and from time to time she ac¬ 
counted to this court as such committee for her receipts 
12 and disbursements in and about said business, and such ex¬ 
penditures and all and singular her acts in carrying on said 
business as such committee were sanctioned and ratified by this 
court, as this petitioner is informed and believes, and so avers. 
During the period commencing May 2,1898, and ending November 1, 
1898, this petitioner, at the special instance and request of the re¬ 
spondent, acting as committee of the estate of said Henry Bush, as 
aforesaid, sold and delivered to her beer of the value of §362.25, 
upon which the respondent has paid at divers times from June 6, 
1898, to November 1,1898, sums of money amounting in the aggre¬ 
gate to $113.38, and is also entitled to a further credit as discount 
in the sum of $18.12, leaving a balance due to this petitioner on said 
account in the sum of $230.00, which remains wholly due, payable, 
and unpaid. The said beer was used and sold and the proceeds 
thereof accounted for as part of said estate. In the said sale and 
delivery of beer to the respondent this petitioner acted in good faith, 
relying upon the fact that this court had permitted the respondent 
to carry on said business as such committee and had sanctioned her 
disbursements in and about said business as proper charges against 
the estate of the said Henry Bush. On March 29, 1899, during the 
lifetime of said Henry Bush, this petitioner filed its petition herein, 
claiming payment of said account out of said estate, and was by 
order of this court made a party to the above-entitled proceedings 
and to all and singular the record of said proceedings, and 
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to said petition and order and other papers filed herein this 
petitioner refers and prays leave to read the same or so much 
thereof as may be material in support of this petition at any 
and every hearing hereon. On March 30, 1899, the sub- 

13 poena issued out of this court requiring the respondent to 
answer said petition was served upon her, and on April 4, 

1899, in response to said subpoena, the said Addie M. Bush entered 
her appearance thereto, by Mr. Joseph A. Burkhart, her attorney, 
but no further proceedings were thereafter had upon said petition. 
The respondent in her second report, filed April 15, 1899, in said 
proceedings expressly admits the liability of the estate of Henry 
Bush to this petitioner for said sum of $230.00. 

4. Since the death of said Henry Bush, to wit, on January 16, 
1901, this petitioner duly probated its said account for $230 in the 
office of the register of wills of said District against the estate of said 
Henry Bush, but thereafter, on May 6, 1901, the respondent, as ex¬ 
ecutrix and committee aforesaid, informed this petitioner, through 
her said attorney, in substance, that she declined to acknowledge 
this petitioner’s account aforesaid as a claim payable out of funds 
belonging to the estate of said Henry Bush. This petitioner is in¬ 
formed and believes, and so avers, that the said Addie M. Bush is 
wholly insolvent. This petitioner is advised that bv reason of the 
premises the respondent ought not to be allowed to deny the liabil¬ 
ity of said estate for said claim, and that the former petition of this 
petitioner and the proceedings had thereon aforesaid constituted a 
suit or action against the said Henry Bush which this court in 
these proceedings had and has ample authority to adjudicate and 
which may be revived against the respondent, as executrix afore¬ 
said. This petitioner is further advised that it is without adequate 
remedy at law in the premises. This petitioner adopts its former 
petition aforesaid as part of this petition. 

14 Wherefore this petitioner prays : 

1. That this petitioner’s said former petition, suit, and 
action be revived as against the respondent, Addie M. Bush, execu¬ 
trix of the last will and testament of Henry Bush, deceased. 

2. That the said Addie M. Bush, executrix as aforesaid, be re¬ 
quired to pay this petitioner the said sum of $230, with interest 
from November 1, 1898, and costs. 

3. That said Addie M. Bush be required to account for all the 
personal estate of said Henry Bush for which she is justly charge¬ 
able as committee aforesaid, and also for the personal estate of said 
Henry Bush for which she is now chargeable as executrix as afore¬ 
said. 

4. That such other and further accounts be taken and proceed¬ 
ings had, and that such other and further relief be granted to this 
petitioner as the nature of the case in equitv mav require. 

CONSUMERS’ BREWING CO. 

ABE KING, Sec’t’y & Treas. 

LORENZO A. BAILEY, 

Counsel for Petitioner. 
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District of Columbia , ss: 

I, Abe King, do solemnly swear that I am the secretary and 
treasurer of Consumers’ Brewing Company named in the foregoing 
petition, hereto attached and by me subscribed, and as such am 
authorized to verify said petition ; that I have read the said peti¬ 
tion and know the contents thereof, and the facts therein 
15 stated upon mv personal knowledge are true and those 
therein stated upon information and belief I believe to be 

true. 

ABE KING. 

Subscribed and sworn to before me this 13th day of May, A. D. 
1901. A. L. BAILEY, 

[seal.] Notary Public in and for said District. 


Demurrer , See. 

Filed June 4,1901. 

In the Supreme Court of the District of Columbia. 

In re Estate of Henry Bush, an Alleged Lunatic, Deceased. Equity. 

No. 15641. 

Now comes Addie M. Bush, formerly committee and now execu¬ 
trix of the estate of Henry Bush, deceased, by Jos. A. Burkhart, 
her attorney, and by protestation, not confessing or acknowledging 
any of the matters and things set forth in the petition of revivor 
filed herein by the Consumers’ Brewing Company to be true in such 
manner and form as the same are therein set forth and alleged, 
does demur thereto and for cause of demurrer shows that the suit, 
action, or petition sought by the said petitioner to be revived is 
not the subject of revivor; that this court has no jurisdiction in 
the matter, and that the said petitioner has a just, complete, and 
adequate remedy at law for the enforcement of his demand, if any 
he have. 

16 Wherefore this respondent asks the judgment of this hon¬ 

orable court whether she shall be compelled to make any 
further or other answer to said petition or any of the matters and 
things therein contained, and prays to be hence dismissed with her 
reasonable costs. 

JOS. A. BURKART, 
Solicitor for Respondent. 

I, Jos. A. Burkart, solicitor for Addie M. Bush, above named, do 
hereby certify that in my opinion the demurrer filed in this cause 
is well founded in law. 

JOS. A. BURKART, 
Solicitor for Respondent. 


2—1152a 
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District of Columbia, : 

Addie M. Bush, being first duly sworn, deposes and says that she 
is the respondent named in the petition above referred to, and that 
the demurrer filed in this cause is not interposed for delay. 

ADDIE M. BUSH. 

Subscribed and sworn to before me this 3rd day of June, 1901. 

S. OLIVIA MOORE, 

[seal.] Notary Public, D. C. 

17 Decree Dismissing Intervening Petition. 

Filed October 28,1901. 

In the Supreme Court of the District of Columbia. 

In re Estate of Henry Bush, an Alleged Lunatic. Equity. No. 

15641. 

This cause coming on to be heard upon the intervening petition 
of the Consumers’ Brewing Company and their petition for revivor 
thereto and the demurrer thereto, upon consideration of the papers 
and proceedings filed and had herein and after hearing counsel for 
the respective parties, it is this 28th day of October, 1901 — 

Ordered, adjudged, and decreed that the said petition and the re¬ 
vivor thereof be, and the same are hereby, dismissed with costs to 
the respondent, but without prejudice to the right of the petitioner 
to proceed further as it may be advised. 

A. C. BRADLEY, Justice. 

Order Fixing Amount of Appeal Bond. 

Filed November 20,1901. 

In the Supreme Court of the District of Columbia. 

.a. 

In re Estate of Henry Bush, Alleged Lunatic. No. 15641. In 

Equity. 

Counsel for Consumers’ Brewing Company having in open court 
noted an appeal to the Court of Appeals from the decree 

18 herein rendered on the 28th day of October, 1901, it is by the 
court this 20th day of November, A. D. 1901, ordered that 

the amount of the bond for costs and not to operate as a supersedeas 
on such appeal be, and is hereby, fixed at one hundred dollars, and 
that in lieu of such bond the said company may deposit with the 
clerk of this court the sum of fifty dollars. 

A. C. BRADLEY, Justice. 

Memorandum. 

November 20,1901.—$50 deposited by appellant in lieu of appeal 
bond. 
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19 In the Supreme Court of the District of Columbia. 

In re Henry Bush, Lunatic. No. 15641. In Equity. 

The President of the United States to Addie M. Bush, committee and 

executrix of the estate of Henry Bush, Greeting: 

You are hereby cited and admonished to be and appear at a 
Court of Appeals of the District of Columbia, upon the docketing 
the cause therein under and as directed by the rules of said court, 
pursuant to an appeal noted in the supreme court of the District of 
Columbia on the 20th day of November, 1901, wherein Con- 
sumers’ Brewing Company, a corporation, is appellant and you are 
appellee, to show cause, if any there be, why the decree ren¬ 
dered against the said appellant should not be corrected and why 
speedy justice should not be done to the parties in that behalf. 

Witness the Honorable Edward F. Bing- 
Seal Supreme Court ham, chief justice of the supreme court of 

of the District of the District of Columbia, this 20th day of 

Columbia. November, in the year of our Lord one thou¬ 

sand nine hundred and one. 

JOHN R. YOUNG, Clerk 

Service of the above citation accepted this 21st day of Nov., 1901. 

JOS. A. BURKART, 

Attorney for Appellee. 

20 Order for Citation and Preparation of Transcript of Record. 

Filed November 20,1901. 

In the Supreme Court of the District of Columbia. 

In re Estate of Henry Bush, Alleged Lunatic. No. 15641. 

In Equity. 

The clerk will please issue citation to Addie M. Bush, committee 
and executrix of the estate of Henry Bush, on the appeal of Con¬ 
sumers’ Brewing Company, and prepare the transcript of the record 
to be filed in the Court of Appeals on said appeal, including in said 
record the following papers only—that is to say : 

1. The original petition of Consumers’ Brewing Company. 

2. Order allowing said company to intervene. 

3. The petition for revivor filed by said company. 

4. Demurrer to said petition for revivor. 

5. Decree of October 28,1901, dismissing petitions, etc. 

6. Order of Nov. 20,1901, noting appeal and fixing amount of 
deposit. 

7. Entry showing deposit for costs. 

8. Citation and this memorandum. 

LORENZO A. BAILEY, 
Solicitor for Consumers’ Brewing Company. 
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21 Supreme Court of the District of Columbia. 


United States of America, \ 
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Columbia. 17 day of December, A. D. 1901. 

JOHN R. YOUNG, Clerk . 
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!n tjje Court of Appeals of t|c District of Columbia. 


JANUARY TERM, 1902. 


Consumers’ Brewing Company, Appellant, 

vs. 

Addie M. Bush, Committee and Executrix. 


No. 1152 . 


APPELLANT’S BRIEF. 

THE FACTS. 

In October, 1894 , Henry Bush was, by the Supreme Court 
of the District of Columbia, duly adjudged lunatic, and his 
wife, Mrs. Addie M. Bush, appointed committee of his per¬ 
son and estate. In March, 1899 , Consumers’ Brewing Com¬ 
pany filed its petition in the lunacy proceedings, setting 
forth that the most profitable part of the lunatic’s estate was 
the saloon business conducted by him prior to the adjudi¬ 
cation of lunacy, and since then conducted by his said com¬ 
mittee ; that the petitioner, a corporation, engaged in the 
manufacture and sale of beer, had furnished to said lunatic, 
by said committee, for sale in said business, beer, on account 
of which there was due the petitioner the sum of $ 230 ; 
that the beer was sold in said business and the proceeds 
came into the hands of said committee and were applied by 
her for the support of the lunatic and his family. The 
petitioner prayed for process, that it be made a party to the 
lunacy proceedings and for relief. 

On the same day, by order of the court, the petitioner 
was made a party to the proceedings, and process directed 
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to issue to the committee requiring her to answer the peti¬ 
tion. 

Until that time she had continued to carry on said saloon 
business under a retail liquor dealer’s license which had been 
issued and renewed from year to year in her name as such 
committee. The said business was part of the personal es¬ 
tate so committed to her charge, and as such committee she 
accounted to the court, in said lunacy proceedings, from 
time to time, for her receipts and disbursements in and 
about said business, and all her acts in carrying on the busi¬ 
ness were sanctioned and ratified by the court. In these 
accounts she accounted for the proceeds of the sale of the 
beer furnished by the petitioner as part of the lunatic’s es¬ 
tate. The petitioner had furnished the beer in good faith, 
relying upon the facts above stated. 

On April 4 , 1899 , in response to process, she entered her 
appearance to said petition, by her attorney, and on April 
15 , 1899 , she filed in said proceedings her second report, 
expressly admitting therein the liability of the lunatic’s 
estate to the petitioner for said sum of $ 230 . 

No further proceedings were had on the petition until 
May, 1901 , when the Brewing company filed in the lunacy 
proceedings its further petition setting forth the facts above 
stated, and also that the lunatic had departed this life in 
March, 1900 , and that his widow, the said Addie M. Bush, 
had been duly appointed and was acting as executrix of his 
last will and testament, but as such declined to acknowl¬ 
edge the petitioner’s said claim as one payable out of the 
lunatic’s estate, although said claim was duly probated. 
The petitioner alleges that the former petition and pro¬ 
ceedings had thereon constituted a suit or action against 
the said Henry Bush which the court had and has am¬ 
ple authority to adjudicate and which may be revived 
against the said Addie M. Bush as executrix aforesaid. 
The petition prays that the former petition, suit and 
action be revived as against said executrix ; that she be re- 
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quired to account for all the personal estate of said decedent 
for which she is chargeable as committee and also as execu¬ 
trix ; that she be required as executrix to pay the peti¬ 
tioner’s said claim, and for general relief. 

To this petition the executrix demurred, alleging that 
the former petition and suit was not the subject of revivor ; 
that the court was without jurisdiction in the matter, and 
that the petitioner had adequate remedy at law. 

The court sustained the demurrer and entered a decree 
dismissing both petitions, from which decree the petitioner 
brings this appeal. 


ERRORS ASSIGNED. 

The court below erred : (i) in holding that the death of 
the lunatic terminated the jurisdiction of the court as to the 
matters involved in the former petition which was filed 
during his lifetime ; ( 2 ) in holding that the former petition 
was not the subject of revivor; ( 3 ) in sustaining the de¬ 
murrer ; ( 4 ) in dismissing the former petition ; ( 5 ) in dis¬ 
missing the petition for revivor. 

POINTS AND AUTHORITIES. 

I. 

While it is true that the death of a lunatic determines 
the office of the committee, and that the Chancellor will 
not entertain the claims of creditors filed thereafter in the 
lunacy proceedings, but will leave the estate to be adminis¬ 
tered by the personal representative, yet it is otherwise as 
to the petition of a creditor filed during the lifetime of the 
lunatic, and upon such a petition, the jurisdiction having 
attached is not lost by reason of the subsequent death of 
the lunatic, but the court may thereafter order payment of 
the debt. 

Shelford on Lunatics, p. 359 , citing 12 Ves., 384 ; 

2 Dick., 552 . 
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Jurisdiction in equity being once acquired on equitable 
grounds will continue for the purpose of administering com¬ 
plete relief between the parties. 

Hopkins vs. Grimshaw, 165 U. S., 342 , 358 . 

And in such case complete relief will be administered, 
though it be such relief as would properly come from a 
court of law. 

Palmer vs. Fleming, 1 App. D. C., 528 . 

II. 

The former petition and the proceedings thereon consti¬ 
tuted, in effect, a suit or action against the lunatic, clearly 
within the jurisdiction of the Chancellor under Md. Act 
1785 , ch. 72 , sec. 6 , and subject to revivor under ch. 80 , 
sec. 1 , of that act, or under Equity Rule 50 of the Supreme 
Court of the District of Columbia. 

Abert’s Comp., pp. 83 , 457 . 

III. 

In Boannan’s case, 2 Bland Ch., 89 , the court said there 
may be circumstances in which a next of kin or creditor 
may file a bill for administration of a lunatic’s estate after 
his death, citing Wigg vs. Tyler, 2 Dick., 552 ; Shelfordon 
Lunatics, 213 . 

The circumstances of this case are surely such as to just¬ 
ify the court of equity in entertaining the petitioner’s claim. 
The petitioner, after furnishing the merchandise for the 
benefit of the lunatic and his estate, having done so in good 
faith, relying upon the fact that the court had sanctioned 
the action of the committee in continuing the lunatic’s busi¬ 
ness, should not be refused the aid of the court. 

The appellee has not finally accounted as committee. 
Until she has done so she cannot say she is beyond the 
reach of the court which placed her in charge of the busi- 
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ness and property of the lunatic, and which, in such final 
accounting may and should require payment out of the 
assets now in her hands, either as former committee or 
as present executrix, for merchandise which she required 
to sustain the business and the proceeds of which became 
part of the assets for which she remains accountable. 

This rule is stated in Alex. Ch. Pr., 238 , that upon the 
death of the lunatic, the accounts of the committee are to 
be finally settled and u the fund in hand may be applied to 
the satisfaction of demands arising out of the proceedings 
or recognized in their progress.” The claim of the appell¬ 
ant is such a demand. It arose out of the proceedings and 
was recognized in their progress. 

IV. 

It is clear that the claim was a proper one for allowance 
in the lifetime of the lunatic upon the petition then filed, 
and that the authority of the Chancellor in the premises 
was not terminated by the death of the lunatic. The de¬ 
cree appealed from should therefore be reversed. 

Lorenzo A. Bailey, 

Cozens el for Appellant. 
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Court of Appeals, District of Colubia 

JANUARY TERM, 1902. 

No. 1,152. 


The Consumers’ Brewing Co., a Corporation, 

Appellant , 
vs. 

Addie M. Bush, Committee and Executrix of the 

ESTATE OF HENRY BUSH, DECEASED. 


BRIEF FOR APPELLEE. 

STATEMENT OF FACTS. 

On the 4th day of October, 1894, after proper proceed¬ 
ings filed and had in the Supreme Court of the District of 
Columbia, in Equity Cause No. 15,641, Henry Bush, then a 
resident of the District of Columbia, was adjudged, by the 
said court, a lunatic, and on the same day, Addie M. Bush, 
his wife, was duly appointed committee of his person and 
estate, and thereafter duly qualified and entered upon the 
discharge of her duties as such committee and remained in 
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the discharge of such duties until the death of the said lu¬ 
natic, as hereinafter mentioned. 

At and prior to the said last-named date the said Henry 
Bush owned and conducted a saloon and restaurant business 
in Washington, D. C., under and by virtue of alicense issued 
to him, in his name, by the proper authorities of the Dis¬ 
trict of Columbia, duly authorizing the conduct of such 
business. Subsequent to her appointment as committee, 
the said Addie M. Bush, without any authority of court, 
continued the said businesss until about April 1, 1899, 
when, under an order of the proper court for that purpose, 
passed March 28, 1899, she sold and disposed of the same. 

No order was ever passed by or applied for to the court, 
authorizing the continuance of said business as such com¬ 
mittee, but subsequent to her appointment and qualification 
necessary licenses were applied for by and issued to “Addie 
M. Bush, committee.” 

On March 3, 1900, the said Henry Bush died at Mt. 
Hope Retreat, near Baltimore, Md., where he had been con¬ 
fined since his adjudication as a lunatic, without having re¬ 
covered his reason, leaving only personal estate, and leaving a 
last will and testament, duly made and executed prior to 
the time of the inquisition as to his sanity, which said will 
and testament was duly admitted to probate and record and 
letters testamentary granted to the said Addie M. Bush, who 
has filed, as such executrix, an inventory and accounts and 
has duly taken all steps required by law for the proper 
settlement of the said estate. 

On March 29, 1899, the appellant here filed its petition 
in said equity cause, claiming the right to recover from the 
estate of Henry the sum of $ 230.00 for goods sold and de¬ 
livered to “ Mrs. A. M. Bush,” which they allege were 
used by her as committee in connection with the estate of 
the said Henry Bush, as therein set forth (R., p. 2), and pray¬ 
ing for leave to intervene in said cause, which leave was 
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granted, and for such affirmative relief as might be necessary 
(R., p. 3). A subpoena was issued, and the said Addie M. 
Bush entered her appearance thereto, by her counsel. No 
further proceedings appear to have been taken on this peti¬ 
tion prior to the death of the said Henry Bush, nor until 
May 14, 1902, more than two years after the original peti¬ 
tion was filed, and over fourteen months after the death of 
of the said Henry Bush, when the appellant caused to 
be filed in said equity cause a petition against “Addie 
M. Bush, committee and executrix of the estate of Henry 
Bush, deceased,” wherein it adopted its original petition and 
prayed that the former proceedings might be revived and 
that Addie M. Bush, as “executrix,” be required to account 
for and to pay their claim out of the said estate (R., pp. 7-8). 
To this petition, the respondent, interposed a demurrer (R., 
p. 8), and on hearing, the said petition of revivor and the 
original petition were dismissed, without prejudice to the 
right of the petitioner to proceed further as it may be ad¬ 
vised (R., p. 10). From this order of dismissal, the appel¬ 
lant here prosecutes this appeal. 


BRIEF AND ARGUMENT. 


The sole question in this case is one of jurisdiction, and 
the same contentions urged successfully in the court below 
are reiterated here, that the claim, if any, is a personal one 
against Addie M. Bush, or that if it be against the estate, the 
death of the lunatic determined the office of the committee, 
and that the jurisdiction of the court having charge of the 
lunatic’s affairs ceased with the same event, excepting for 
the purpose of requiring the committee to account to the 
proper personal representative of the deceased, which was 
promptly and properly done in this case. The authorities 
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bearing on the questions here involved, though not num¬ 
erous, seem to be marked with considerable uniformity of 
opinion. 

It is manifest that if the contract was a purely personal 
one with Mrs. Bush, the estate of Henry cannot be held 
therefor, regardless of what use the goods might have been 
put to after delivery to her; and that it was such a per¬ 
sonal contract appears from the statement of account, at¬ 
tached to the original petition filed by the appellant in this 
cause (R., pp. 4-5), which discloses the goods to have been 
sold, delivered and billed to “Mrs. A. M. Bush.” The 
opening of this account, and the billing of the first invoice, 
were contemporaneous with the initial sale, and show the 
intention of the parties, and that in these dealings the ap¬ 
pellant had no thought of collecting from the estate of 
Henry, or it would have charged his estate, or the commit¬ 
tee in her representative capacity, with the account, on its 
books. The thought of charging the estate occurred as a 
later consideration on the part of the appellant, resulting, 
perhaps, in a bill made out against the committee, which 
doubtless accounts for her scheduling it in her second re¬ 
port, among other claims filed against the estate of the luna¬ 
tic, in the equity court, the management of which she was 
charged with. It does not appear that she ever paid any¬ 
thing on the bill as committee or recognized the same in 
her representative capacity in any other manner than as 
above stated. But admitting that the goods had been sold, 
delivered and charged, to the committee, as such, the estate 
would not be liable, because there was no authority of court 
for the act, and a committee cannot by a contract of his own 
render the estate in his charge liable for the debt. 

In Thatcher Dinsmore , 5 Mass., 301, where the facts 

were similar to the case at bar, the court held that 

“ If the action is maintainable against anybody it 
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must be against the guardian, for the guardian of an 
insane person cannot make his ward liable to an 
action as on his own contract by any promise which 
the guardian can make. Neither can the defendant 
be sued in his capacity as guardian so as to make the 
estate of his ward liable to be taken in execution.” 

Buswell on Insanity, Sec. 95. 

Cement Co., vs. Jones, 8 Mo. App., 373. 

Should the court however, take a different view of this 
point, we submit that our second proposition is abundantly 
sustained by competent authority. 

Mr. Alexander in his work on Chancery Practice, on 
pages 238-9 states the general rules thus: 

u The office of the committee is determined by the 
death of the lunatic. No practice is better settled 
than that that event determines the jurisdiction of the 
court. The accounts of the committee are at this 
time to be finally closed. The fund in hand may be 
applied to the satisfaction of demands arising out of 
the proceedings or recognized in their progress, and 
with these exceptions the fund will be ordered to be 
paid or delivered over to the proper representative. 
The court will not administer the fund for the bene¬ 
fit of creditors. They must pursue their demands 
before the ordinary tribunals. Nor will the court 
adjudicate questions of right between opposing 
claimants. The property which the committee re¬ 
ceives as the estate of the lunatic will be passed over 
to his representative. The grant of letters testa¬ 
mentary or of administration, evidences the right of 
the representative to the personalty. And the court 
thus acts from its unwillingness to retain property 
after the proper object of interposition has been an¬ 
swered, and with a view of placing the property 
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within the jurisdiction of other more competent tri¬ 
bunals.” 

See, also, Buswell on Insanity, Sec. 98. 

The committee in this case complied with all the require¬ 
ments above set forth. At the time of the death of the lu¬ 
natic, there were no orders of court requiring the commit¬ 
tee to pay money, which had not been complied with; there 
were no judgments or decrees against the estate, and no un¬ 
satisfied liabilities or demands arising out of the proceed¬ 
ings in lunacy, or which had been recognized in any manner 
by the court having charge of the lunatic’s affairs. The 
effects and property of the lunatic were paid and delivered 
over to the duly appointed collector of his estate by the 
committee, and by the collector to the executrix, also duly 
appointed by the proper court, and proper inventories and 
accounts were filed by the collector and by the executrix, 
and the usual notice to creditors promptly published. In 
response to the said notice the petitioner duly probated 
its account January 16, 1901, which account was, by the 
executrix, rejected May 6, 1901, as, in her opinion, not con¬ 
stituting a valid claim against the estate of the said Henry 
Bush. 

The statement of account, hereinbefore referred to, dis¬ 
closes the date of the last delivery of goods to Mrs. Bush to 
be November 1, 1898, which, if true, gave the petitioner 
ample time, after the rejection of its claim, before the stat¬ 
ute of limitations should have run against it, to have insti¬ 
tuted proper proceedings, in the Supreme Court, on the law 
side thereof, against the executrix of the estate for the re¬ 
covery of its account, if it were entitled to be paid out of 
the estate; but instead of doing this, it abandoned its action 
for which the foundation had been laid by filing the ac¬ 
count in the Probate Court, and sought to revive its 
petition filed in the lunacy proceedings in the Equity 
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Court more than two years prior, which court, we submit, 
had no jurisdiction to entertain the same. 

As early as 1810 this question came up for decision in ex 
parte Gilbert, 1 Ball and Beatty, 297, and, in a brief opin¬ 
ion, the court held that the office of the committee ceased 
at the death of the lunatic; and in 1828, in the case of 
Barry, 1 Molloy, 414, an order of reference had been made 
in the lunacy proceedings, by the Chancellor, after the luna¬ 
tic was dead, to inquire and report who were the heirs and 
next of kin of the lunatic. Lord Chancellor Hart, in re¬ 
versing the order, said: 

“The Chancellor’s authority, under the sign man¬ 
ual, is only during the life of the lunatic, and is at 
an end when the lunatic dies. By the death of the 
subject of the commission of lunacy, the person hav¬ 
ing the authority is functus officio. This order of 
reference therefore, is wrong, and I can make no 
order in lunacy touching the property of the deceased 
lunatic; for I can only deal with the property while 
it is his; and it has ceased to be his and my jurisdic¬ 
tion has also ceased. * * * 

I can make the committee of the fortune account; 
that is within my jurisdiction from the necessity of 
the case. I can not dispose of rights; but it is inci¬ 
dental to the authority to call upon the committee 
to wind up his account, and to hold the assets in 
safety. Besides, the next of kin have not primarily 
any right that can be recognized. They must work 
out their titles through the Prerogative Court in the 
regular way.” 

In Dean’s Appeal, 98 Pa. St., 110, where the lunatic died 
before the decision of a motion to remove his committee, 
the court said: 

“The functions and powers of the committee 
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ceased with the life of the lunatic, leaving him liable 
to account to her administrator, and to remove him 
from the trust would be now merely a nugatory de¬ 
cree. He has already been removed by the act of 
Providence.” 

And in Cain vs. Warford, 3 Md., 463, it is said: 

“It has always been understood that the death of 
a lunatic will determine the office of the committee 
and the court of chancery will order the personal 
estate to be passed over to the representative of the 
deceased.” 

Stump vs. Pfeiffer, 58 Ind. 476. 

“Chancery has jurisdiction after the death of a 
lunatic, only to the extent and for the purpose of 
having the necessary accounts taken, and directing 
the fund or estate to be paid over to the party or 
parties entitled. After the death of a lunatic the 
court will not administer the fund even for the 
benefit of creditors. They must pursue their reme¬ 
dies before the ordinary jurisdictions. 

Colvin’s Estate, 3 Md. Ch., 214-16- 7. 

And in in re Eatham, 6 Ired., Eq., 406, the following lan¬ 
guage was used by the court: 

“ When the charge of the lunatic and his affairs by 
the court ceases by reason of the death or restoration 
of the reason of the lunatic, and the rendering of his 
account, the court proceeds no further in administ¬ 
ering the fund, but simply gives it into the hands 
of the lunatic or his representative, where it will be 
amenable to the creditors in the same manner as the 
estate of other debtors.” 

It will be readily seen from the facts in the case that the 
appellant had a full, complete and adequate remedy at law, 
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whereby to enforce any claim it might have against the 
estate of said Henry Bush, and the rule that in such cases 
equity cannot be appealed to for relief is too familiar to 
require the citation of authority. 

Hess vs. Horton, 2 D. C. App., 85. 

The jurisdiction of the equity court having ceased with 
the death of the lunatic, excepting for the purposes herein¬ 
before enumerated, with which we are not here interested, 
the alleged claim of the petitioners is either against the 
estate of the lunatic, or against the party personally who 
acted as his committee, and, in either of these cases, the law 
courts affording ample opportunity for complete relief, we 
submit that the decision below, dismissing the appellant’s 
petition, without prejudice to its proceeding in the proper 
tribunal, was correct, and should be affirmed. 

Respectfully submitted, 

Jos. A. Burkart, 
Attorney for Appellee. 




